UNI TED STATES DI STRI CT COURT
DI STRI CT OF MAI NE

CARL R LALI BERTE,

Petiti oner

imnal No. 92-21-P-C

|
V. vil No. 95-98-P-C

UNI TED STATES OF AMERI CA,

Respondent

GENE CARTER, Chief Judge

MEMORANDUM AND ORDER DI SM SSI NG PETI TI ONER' S MOT1 ON
FOR RELI EF PURSUANT TO 28 U.S.C. 8§ 2255

Petitioner Carl Laliberte, who is currently serving a sixty-
nonth sentence for conspiracy to possess with intent to
distribute four and one half (4.5) kilograns of cocaine, submts
to this Court a Mdtion to Vacate, Set Aside, or Correct Sentence
Pursuant to 28 U.S.C. § 2255 (Docket No. 70)("Section 2255
Motion"). This Court ordered the United States Attorney to file
an answer thereto (Docket No. 72). Accordingly, the Governnent
filed its Opposition to Mdtion to Vacate, Set Aside, or Correct
Sent ence (Docket No. 75)("Qpposition”). Petitioner, in turn,
submtted a letter in reply (Docket No. 76)("Reply"). After
careful review of the record, this Court will dismss

Petitioner’s Section 2255 Motion for the follow ng reasons.



| . STANDARD OF REVI EW

The Court of Appeals for the First Crcuit has consistently
hel d t hat:

a [section 2255] petition can be dism ssed w thout a hearing
if the petitioner’s allegations, accepted as true, would not
entitle the petitioner to relief, or if the allegations
cannot be accepted as true because they are contradicted by
the record, inherently incredible, or conclusions rather
than statenents of fact.

United States v. Rodriguez Rodriguez, 929 F.2d 747, 749-50 (1st

Cir. 1991)(citations and internal quotations omtted). This
Court, therefore, bases its decision on the facts contained in
the record and on Petitioner’s factual allegations that are

credi bl e, nonconcl usory, and consistent with the record.

1. FACTS AND PROCEDURAL HI STORY

On February 18, 1992, Carl Laliberte was arrested on a
warrant issued after the return of an indictnment charging him
with five counts of crimnal activity involving cocaine® (Docket
No. 1). Though Laliberte pleaded not guilty at his arrai gnment,
he | ater appeared before this Court with his attorney, J.
Mtchell Flick, and entered pleas of guilty to Counts | and V of
t he indictment pursuant to an Agreenent to Plead Guilty and

Cooperate (Docket No. 18)("Plea Agreement"). Transcript of Rule

'Count | charged Petitioner with conspiracy to possess with
intent to distribute cocaine, 21 U S. C 88 841(a)(1), 846.
Counts |1, 111, and IV charged Petitioner with possession with
intent to distribute cocaine, 21 U S.C. §8 841(a)(1). Count V
charged Petitioner with using real property to commt the above
vi ol ati ons, subjecting that property to crimnal forfeiture,

21 U.S.C. § 853.



11 Proceedings, Apr. 27, 1992, at 2-3 ("Rule 11 Proceedi ngs").
The Pl ea Agreenent provided for: the Governnent’s dropping Counts
[1, 11, and IV of the indictnent; Laliberte s cooperating under
I mmunity; and the Governnent’s bringing his cooperation to the
attention of the sentencing court at Laliberte s request. See
Plea Agreenent § 1, 3, 9. That agreenent, however, expressly
provi ded that the Governnent had no obligation to nove for
downwar d departure at sentencing. Plea Agreenent § 11

Soon thereafter, Laliberte began cooperating with the
Governnent in its law enforcenent efforts, which yielded at | east
one arrest, one forfeiture, and the recovery of significant
quantities of marijuana. See Transcript of Presentence
Conf erence and Sentencing Proceedings, July 1 & 6, 1993, at 17-
25. In May of 1992, however, this Court suspended Laliberte’s
cooperation upon discovering that the Governnent had actively
I nvol ved Laliberte in |aw enforcenent w thout the know edge or
consent of the United States Probation Ofice, the Pretrial
Services Oficer, or this Court. See Order Directing Term nation
of Al Active Law Enforcenent Cooperation of Defendant (Docket
No. 19). Laliberte’ s perm ssion to cooperate was restored three
nonths later. See Mdition to Permt Active Cooperation (Docket
No. 22).

Not wi t hst andi ng the pl ain | anguage of the Plea Agreenent
clearly stating that the Governnent was under no obligation

what soever to seek any downward departure in Laliberte’s

sentence, even if he spent every, single day between his plea and
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his sentencing in full, active cooperation with the Governnent,

Laliberte felt that the three-nonth hiatus in his active
cooperation deprived himof the core benefit of his bargain.
Pl ea Agreenent § 11; Transcript of Presentence Conference,
Sept. 24 & 29, 1992, at 30-31.

For that reason, Laliberte noved to withdraw his guilty plea
(Docket No. 30). This Court denied that notion (Docket No. 45)

and was upheld on appeal. United States v. lLaliberte, 25 F.3d 10

(1st Cir. 1994). At sentencing, the Governnent noved both to
dismss Counts |1, Ill, and IV of the indictnent (because it was
bound to do so) and for a downward departure (although it was
free to do otherwse). This Court granted both Governnent
notions, departing downward fully eighteen nonths fromthe | ow
end of the applicable Sentencing Cuideline range, nore than three
years bel ow t he maxi num sentence this Court could |awfully have

| nposed. Judgnent (Docket No. 50) at 1, 2, 5. This Court also
wai ved the minimum $12,500 fine that Laliberte’ s offense
presunptively carries because he would be unable to pay it.
Judgnent at 5. This Court did find, however, that Laliberte
could afford to reinburse the Governnent for the $2,392 in
attorney’s fees that Flick charged to the Governnent as appoi nted
counsel before Laliberte retained other counsel. Menorandum of
Sent enci ng Judgnent (Docket No. 49) at 4. As a condition of his
four-year period of supervised release, then, Laliberte nust

repay that amount in a nonthly installnment plan. Judgnent at 3.



Laliberte remains unsatisfied. Laliberte has since
submtted to this Court a letter Mtion for Reconsideration of
Sentence (Docket No. 68). The Governnent responded by filing its
Qpposition to Request for Sentence Reduction (Docket No. 69).
Laliberte’s notion was deni ed by endorsenent. Soon thereafter,
Laliberte filed the current Section 2255 Motion, which was
followed closely by Governnent’s Opposition and Laliberte’s

Reply.

[11. DI SCUSSI ON

Petitioner Laliberte’ s Section 2255 Mtion advances three
primary clains.? First, Petitioner contends that the Sixth
Anmendrent entitles himto counsel for the present petition. 3
Second, Petitioner argues that his Sixth Anmendnent right to
effective assistance of counsel was violated by Flick s conduct
I n the course of negotiating the Plea Agreenent. Third,

Petitioner challenges as excessive that part of his sentence

’In its Opposition, the Governnent discerns in Petitioner’s
Section 2255 Mdtion a fourth claim that he seeks relief on the
basi s of his "Conquest of Substance Abuse." QOpposition at 23.

In his Reply, Petitioner disavows this claim noting that he
"sinply put [his] drug abuse treatnment papers in [his] menorandum
as a proud achi evenent to show your honor, not justification for
the problens that occurred in [his] case, . " Reply at 3.
Consequently, this Court will not address any such claimas a
part of Petitioner’s notion.

Petitioner’s initial request for counsel to assist himin
filing a section 2255 petition cane in his letter Mtion for
Reconsi deration of Sentence (Docket No. 68). Although this Court
deni ed that request in denying all notions contained in
Petitioner's letter, Petitioner has continued to press the issue
as if it were not yet decided.



requiring himto reinburse the Court for $2,392 in counsel fees.

Each claimis considered in turn.

A. R GHT TO COUNSEL IN TH S PROCEEDI NG

The Court of Appeals for the First Crcuit has recently
enunerated the three necessary characteristics of "the rare
section 2255 case in which the appoi ntnment of counsel is
warranted. ":

(1) [petitioner] has shown a fair |ikelihood of success on

the constitutional claim (2) that claimis factually

conplex and legally intricate, and (3) the facts are |argely
undevel oped and [petitioner] (who is both incarcerated and

I ndigent) is severely hanpered in his ability to investigate

t hem

United States v. Mala, 7 F.3d 1058, 1063-64 (1st Cr. 1993).

Petitioner’s case neets none of these requirenents. First, as

w || be denonstrated below, see infra Ill.B., Petitioner does not
show a fair |ikelihood of success on his constitutional claim
Second, though Petitioner’s claimdoes present sone | egal
intricacy, it is factually straightforward. Third, no rel evant
facts remain to be devel oped, so there is no need for further

i nvestigation by another who is not hanpered by incarceration or
i ndi gence. Therefore, Petitioner is not entitled to appointed

counsel for this proceeding.

B. | NEFFECTI VE ASSI STANCE OF COUNSEL

Lali berte attacks the constitutional adequacy of the counsel

he received in the course of negotiating the Plea Agreenent. The



Supreme Court has articulated a two-part test for assessing
whet her counsel s representation was so ineffective as to

constitute a Sixth Arendnent viol ati on. Strickland v.

Washi ngton, 466 U. S. 668 (1984). First, a claimnt nust

denmonstrate that "counsel’s representation fell below an

obj ective standard of reasonabl eness,” outside "’ the range of
conpetence demanded of attorneys in crimnal cases.’" 1d. at
687-88. In addition, claimnt nust show "a reasonabl e
probability that, but for counsel’s unprofessional errors, the
result of the proceeding woul d have been different.” 1d. at 694.

In this case, Petitioner fails to denonstrate that Flick’'s
representation fell below an objective standard of
reasonabl eness. Petitioner supports his ineffective assistance
claimnerely with the conclusory assertion that Flick "failed to
I nvestigate [his] plea agreenent and Law pertinent thereto."
Section 2255 Mdtion at 8.

Cl ose exam nation of the record of proceedings relating to
the Pl ea Agreenent, however, indicates that Flick' s perfornmance
not only denonstrated his know edge of the Plea Agreenent and of
rel evant |aw, but achieved a relatively favorable result for his
client. On the record before this Court, Flick represented, and
Laliberte confirned, that Flick had reviewed the plea agreenent
hi msel f, and had fully explained its contents and | egal
consequences to Laliberte in a way Laliberte understood. Rule 11
Proceedings at 15-23. In addition, the Plea Agreenent itself

testifies to Flick’s conpetence in that it provides for the
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dism ssal of three of the five counts then pendi ng agai nst
Laliberte, and for the opportunity to have his required
cooperation brought to the attention of the sentencing court.
See Plea Agreenent. Therefore, Laliberte' s ineffective

assistance claimfails.*

C. EXCESSI VE SENTENCE

Petitioner clains that the condition of his supervised
rel ease requiring himto reinburse the Governnent $2,392 for
appoi nted counsel fees constitutes an excessive sentence. A
nonconstitutional, nonjurisdictional issue that was not, but
coul d have been, raised on appeal nay not be raised on coll ateral
attack except under two very limted circunstances: (1) where a

"mscarriage of justice" will result, Knight v. United States, 37

F.3d 769, 772-73 (1st Cr. 1994); or (2) where failure to raise

the issue on appeal was the result of ineffective assistance of

counsel, Lopez-Torres v. United States, 876 F.2d 4, 5 (1st Cr.
1989) .

In this case, Petitioner’s claimthat the $2, 392
rei mbursement of costs rendered his sentence excessive raises

nei ther constitutional nor jurisdictional concerns. See Knight,

37 F.3d at 772. Moreover, Petitioner did, in fact, directly

‘Because Flick represented Petitioner with reasonable
conpetence, this Court cannot coherently reach the second prong
of the Strickland test, the question of whether reasonable
representation woul d have yielded a different result. See
Strickland, 466 U.S. at 700.




appeal his case and could have raised the issue of his fine then,

but did not. See Laliberte, 25 F.3d at 13. Therefore, the Court

may consider the issue on collateral attack only if failure to do
so Wil result in a "mscarriage of justice,"” or if the issue was
not raised on appeal because Petitioner’s counsel was
ineffective. Neither is the case here. First, a fee of $2,392
to be paid over four years by an abl e-bodi ed man of 37 years
(upon his release in 1998) cannot reasonably be characterized as
a "mscarriage of justice.” Second, nothing in the record or in
Petitioner’s allegations supports the claimthat Petitioner’s
counsel on appeal was anything but adequate. Nothing underm nes
the presunption that counsel’s decision not to appeal the issue
of fee reinbursenent was well within the range of legitimte,

prof essi onal judgnent. Consequently, Petitioner’s excessive

sentence claimfails.

V. CONCLUSI ON

Accordingly, it is ORDERED that Petitioner’s Mdtion to
Vacate, Set Aside, or Correct Sentence be, and it is hereby,

DI SM SSED.

GENE CARTER
Chi ef Judge

Dated at Portland, Maine this 2d day of February, 1996.



